Qualified Personal Residence Trust 
“Making the landlord and the tenant the same person has certain advantages, as that the tenant pays no rent, while the landlord does a little work”
- G.K.Chesterton
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Introduction
· Qualified Personal Residence Trust as a new estate planning tool was offered by Congress in 1990

· Its purpose was to ensure that a family residence could pass to the heirs without forcing a sale of the residence to pay the estate taxes on the property. 
· QPRT now is an unusually generous opportunity for people who want to minimize the impact of estate taxes on children or other heirs by making a pre-death gift of their residences. 
Definition of QPRT
· A QPRT is a grantor trust, with special valuation rules for estate and gift tax purposes, governed under IRC 2702

· It is an irrevocable trust created by an individual (donor)

· At the time of its creation, a QPRT is funded with the donor’s ownership interest in a personal residence. By using a QPRT, the donor can exclude the full value of the residence from the donor’s estate, and the residence will not be subject to estate tax

A QPRT as a form of “split interest” estate planning 
· A personal residence in the case of a QPRT is divided into a current use period and a remainder use period. 

· The owner is referred to as the “current period owner,” and the children are referred to as the “remainder owners.” 

· The owner retains the right to use the property held in the trust as a personal residence for a set term of years, which is called the “current use period.” 

What will happen at the end of the qualified term interest?
· If the grantor dies before the end of the qualified term interest, the value of the residence is included in the grantor's estate. 

· If the grantor survives to the end of the qualified term interest, the residence passes to beneficiaries of the trust. If the former term holder wishes to continue to reside in or use the residence after the term, then fair market value rent must be paid to the trust or the new owners (if the property has been distributed to them). 
A "qualified personal residence trust" must: 
· Require that all income be distributed to the term holder at least annually |Reg. Sec. 25.2702-5(c)(3). 

· Prohibit distributions of corpus to any beneficiary other than the transferor prior to the expiration of the retained term interest |Reg. Sec. 25.2702-5(c)(4).

· Prohibit commutation (prepayment) of the term holder's interest |Reg. Sec. 25.2702-5(c)(6).

· Require that the trust cease to be a qualified personal residence trust if the residence ceases to be used or held for use as a personal residence |Reg. Sec. 25.2702-5(c)(7). 

· Provide that assets will be distributed outright to the term holder, or held in a separate trust for the term holder, within 30 days after the trust ceases to be a personal residence trust |Reg. Sec. 25.2702- 5(c)(8). 
Who may be the trustee of a QPRT? 
The client or spouse may be the trustee during the term of the trust but a different person should be trustee once the trust term has passed. Naturally, the trustee should be a person with whom the client is comfortable and who the client is certain will carry out the client's wishes. 
What type of residence may be placed in the QPRT? 
· The property must be the principal residence of the person creating the trust or may be "one other residence" of that person, such as a vacation home or other property that qualifies as a residence, or a fractional interest in either type of residence. 

· Although a business, such as an operating farm, is not a personal residence for this purpose, the fact that a portion of a residence is set aside for a business purpose will not necessarily disqualify the property. 
A term of  QPRT
· is selected by the client/donor

· From the one side, the longer the term of years, the lower the current value of the property for gift tax purposes. 

· From the other side, a shorter term may be preferable, because a trustor must survive the term of the QPRT   

· Because of the negative tax consequences of dying before the expiration of the QPRT term, the actuarial tables and life expectancy of the client are typically reviewed and approximately 2/3rds of the client's life expectancy is used
Tax savings advantages
· occur only if the grantor of the trust survives the period of his retained interest. 

· Upon the transfer of the residence to the trust, the grantor is regarded as making a gift of the remainder interest in the trust. 

· The value of the gift is the fair market value of the residence less the value of the grantor's retained interest. The gift is taxable, but only to the extent of the remainder interest, and there will be no further tax on the residence at the grantor's death. 

Advantages of QPRT
· tax savings (if the grantor of the trust survives the period of his retained interest);

· "freezing" of the value of the residence transferred at its current fair market value;

· control of the property by the owner for the term of the trust

· creditor protection (while the property is held in trust, creditors of the term holder are unlikely to be able to reach the property. The interests of the remainder beneficiaries are likewise typically protected from the claims of their creditors until the actual distribution of the property from the trust to the beneficiaries themselves. )

Disadvantages of QPRT:
· a predetermined limit on grantor’s right to occupy the residence

· the possibly greater amount of income tax liability that will result if the grantor's children (or other remaindermen) later sell the residence (If no trust is created and the residence passes at the grantor's death, the heirs or beneficiaries get a "step-up" in basis, meaning that the gain on the sale will be measured against the value of the residence as of the grantor's death. If a QPRT is created, however, there will be no such step-up and the gain will be measured against the price that the grantor originally paid for the property ); 

· loss of estate tax savings if person fails to outlive the term of the trust and its less attractiveness if interest rates drop

Conclusions:

· The QPRT is used as a technique to assist in the transfer of wealth and reduction of transfer taxes

· It allows to leverage estate and gift tax credit and freeze an appreciating asset at its current value

· A QPRT reduces client’s estate and gift tax while increasing the amount passing onto their heirs all the while allowing client to retain control of the asset

· QPRT should be created when the client has significant property and a need for planning the estate

· QPRT will almost never be created at or near death

· A QPRT has many technical requirements and establishing one is very complicated. A poorly executed trust has many potential undesirable effects. Anyone considering the use of such a trust should seek qualified legal advice

